
 

 

Main Street Loans Update – Subsequent Acquisition   

 

The U.S. Treasury’s Main Street (MS) Lending Program was terminated on January 8, 2021. An updated set of 
frequently asked questions was released on July 29, 2021, to clarify successor obligations.  

Successor Obligations 
MS borrowers were required to comply with certain covenants, including the repurchase, capital distribution, and 
compensation restrictions under the direct loan program requirements of the Coronavirus Aid, Relief, and 
Economic Security Act (CARES Act). These restrictions apply for one year after the MS loan repayment (see 
Appendix).  

If a borrower was acquired or otherwise merged into another business, the acquiring or resulting entity would 
generally assume all rights and obligations of the borrower, including the rights and obligations of the predecessor 
entity under a MS loan. A borrower should always first ensure that any proposed sale complies with the terms of 
the MS loan agreement as long as the loan remains outstanding. The new FAQ provides several possible 
acquisition scenarios. 

 Company A, the MS borrower, sells all or substantially all of its assets to Company B. 

A sale of substantially all of Company A’s assets in any transaction or series of transactions would be a Core Rights 
Act as defined in the loan participation agreement (LPA) if it results in a release of all or substantially all of the 
collateral pledged under the MS loan, and would require the special purpose vehicle’s (SPV) prior approval. 

As a condition of its approval, the SPV will require that Company B assume all rights and obligations under the MS 
loan, including any direct loan restrictions, unless the exception immediately below applies. Company B will be 
required to execute the required borrower certifications and covenants. 

If the MS loan is repaid in full as the result of the sale to a bona fide third-party buyer, Company A would remain 
subject to any direct loan restrictions, including any restrictions on capital distribution, that survive for 12 months 
after the loan is repaid. In this scenario, Company B would not be required to execute the required borrower 
certifications and covenants. A bona fide third-party buyer is a party who had no previous direct or indirect 
ownership interests in, affiliation with, or immediate family connection to individuals with direct or indirect 
ownership interests in Company A. 

 Company A, the MS Borrower, sells some, but not substantially all, of its assets to Company B. 

Company A would likely retain its rights and obligations under the MS loan, including any direct loan restrictions, 
and Company B would not assume any rights or obligations under the MS loan, unless so provided as part of the 
commercial transaction, including if required by the MS lender under the credit agreement. To the extent the MS 
loan is repaid, Company A would remain subject to any direct loan restrictions, including any restrictions on capital 
distribution, that survive for 12 months after the loan repayment. 

To the extent that the sold assets are pledged as collateral to the MS loan, the collateral release could be 
considered a Core Rights Act as defined in the LPA if it constitutes, in any transaction or series of transactions, a 
release of all or substantially all of the collateral value under the MS loan and would require the SPV’s prior 
approval. 

 Shareholder X (the current owner of Company A, the MS Borrower) sells all or some of its shares in 
Company A to Shareholder Y. 

Company A continues to exist as a company but is under different ownership. Company A would retain its rights 
and obligations under the MS loan, including its obligations under the direct loan restrictions. If the MS loan is 
repaid, Company A would remain subject to any direct loan restrictions, including any restrictions on capital 
distribution, for 12 months after the loan repayment. 
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If Shareholder X is a guarantor of the MS loan, a release of Shareholder X as a guarantor could be considered a 
Core Rights Act as defined in the LPA if it constitutes a release of all or substantially all of the value of the 
guaranties under the MS loan and would require the SPV’s prior approval. 

 Company A merges into Company B. Company A ceases to have a separate corporate existence. 

Company A would no longer exist, and Company B would assume all rights and obligations under the MS loan, 
including the direct loan restrictions. Company B would be subject to the borrower certifications and covenants, 
whether by operation of law or as a condition of the transaction. If the MS loan is repaid, Company B would remain 
subject to any direct loan restrictions, including any restrictions on capital distribution, for 12 months after the 
loan repayment. 

 All shares of Company A are purchased by Company B. Company A becomes a subsidiary of Company B. 

Company A continues to exist as a company but is under different ownership. Company A would retain its rights 
and obligations under the MS loan, including its obligations under the direct loan restrictions. Company B would 
not be subject to any rights or obligations under the MS loan, except to the limited extent they apply to affiliates of 
the borrower under the direct loan restrictions, or if required by the MS lender. If the MS loan is repaid, Company 
A would remain subject to any direct loan restrictions, including any restrictions on capital distribution, for 12 
months after the loan repayment. 

For any other fact pattern involving the sale or transfer of shares or assets of a MS borrower, the lender may 
contact the Main Street SPV at lenderinquiry@mainstreetlendingadmin.org to determine the application of the 
program’s requirements. 

Program Results 
The $600 billion MS facility was broken into five programs: three for small to midsize businesses and two for 
nonprofit organizations. The program got off to a slow start and had multiple revisions to the terms and 
conditions. Borrowing activity almost tripled from $2.3 billion at September month-end to $6.3 billion at the end of 
November. The final status report as of January 8, 2021, indicated borrowing almost tripled again from November 
to the program’s termination.   

Main Street Program Details as of January 8, 2021 

Program  Number of Loans Total Loan Size                  
($000s) 

Average Loan Size 
($000s)   

MS Extended Loan Facility  26 $1,805,000 $69,400 

MS New Loan Facility 616 $2,695,000 $4,400 

MS Priority Loan Facility 1,173 $12,917,000 $11,000 

Nonprofit Loan Facility  15 $42,000 $2,800 

Total 1,830 $17,459,000  

Contributor 
Anne Coughlan 
Director  
317.383.4000 
acoughlan@bkd.com 
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Appendix – CARES Act Restrictions Section 4004 
The MS lending facilities were funded by the Exchange Stabilization Fund (ESF) created by the CARES Act. All 
programs leveraging ESF funds came with numerous direct loan restrictions, including limits on executive 
compensation, stock repurchase, and capital distributions.  

Employee Compensation   
Borrowers are prohibited from increasing the compensation of any officer or employee whose total compensation 
exceeds $425,000 or from offering such employees severance pay or other benefits upon termination of 
employment that exceeds twice the maximum total annual compensation received by that employee, until one 
year after the loan is no longer outstanding.  

Officers or employees making more than $3 million in calendar-year 2019 (or the subsequent reference period1) 
also would be prohibited from earning more than $3 million plus 50 percent of the amount that their 
compensation in calendar-year 2019 (or the subsequent reference period) exceeded $3 million. 

These restrictions do not apply to an employee whose compensation is determined through an existing collective 
bargaining agreement entered into prior to March 1, 2020. 

Stock Buybacks & Dividends 
Borrowers and their affiliates cannot engage in stock buybacks—unless contractually obligated—or pay dividends 
until the loan is no longer outstanding or one year after the date of the loan. Restrictions on dividends and other 
capital distributions will not apply to distributions made by an S corporation or other tax pass-through entity to the 
extent reasonably required to cover its owner’s tax obligation in respect of the entity’s earning. The borrower is 
required to certify the following:   

 Distributions will be subject to an annual reconciliation, with any surplus or deficiency to be deducted 
from or added to distributions, as applicable, in the following year. 

 Repurchase restrictions apply to borrowers that have—or have a parent company that has—equity 
securities that are listed on a national securities exchange. The restrictions also apply to a redemption of 
an equity security. 

• Until 12 months after the date on which the MS loan is no longer outstanding, a borrower must 
commit not to repurchase an equity security that is issued by the borrower and listed on a 
national securities exchange. 

• While the MS loan is outstanding, the borrower also must commit to not repurchase an equity 
security issued by any of its parent companies that is listed on a national securities exchange. A 
parent company means any company that consolidates the borrower for purposes of financial 
reporting, such as under rules of consolidation established by the SEC or generally accepted 
accounting principles.  

• Repurchase restrictions do not apply to any repurchases required under a contractual obligation 
that was in effect as of March 27, 2020. 

 
1The program’s required borrower certification adds new restrictions for new hires and existing officers or employees who 
become highly compensated. For an officer or employee whose employment started during 2019 or later, the subsequent 
reference period is the 12-month period starting from the end of the month employment commenced, if the employee’s total 
compensation exceeds $425,000 (or $3 million) during such period. For an employee whose total compensation first exceeds 
$425,000 during a 12-month period ending after 2019, the subsequent reference period is the 12-month period starting from the 
end of the month when total compensation first exceeded $425,000 (or $3 million). 
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 The restriction on dividends or other capital distributions applies to the borrower’s common stock 
equivalents, which include common stock in a corporation and equivalent interests in a partnership, 
limited liability company, a business organized as a trust, or other legal entity. Dividends and other capital 
distributions mean any payment made with respect to the borrower’s common stock equivalents, 
including a discretionary dividend payment. Preferred stock or any other equity interest in a borrower 
that provides for mandatory or preferential payment of dividends or other distributions is subject to these 
restrictions unless both the equity interest and the obligation to pay dividends or distributions existed as 
of March 27, 2020. Dividends and other capital distributions do not include repurchases or redemptions. 

 


