
 

 

3Q 2021 Audit Committee Update – Public Companies 

This article addresses key accounting and financial reporting considerations for public companies as they begin to 
prepare third quarter financial statements.  

I. FASB Standard Setting   
As expected, FASB standard setting has slowed down. As of the issuance of this document, FASB issued two  
accounting standards updates (ASU) and one exposure draft. ASU 2021-06 makes a conforming amendment to the 
codification to align with SEC updates for investment companies and depository and lending organizations.  

Topic & Title 

Description & 
Implementation 

Guidance 

Effective Date1 

PBEs (Not SRC) Other Entities 

ASU 2021-05 

Lessors – Certain Leases with Variable Lease 
Payments   

Resource:  

Lessor Relief Finalized for Variable Leases 

Restores long-standing 
accounting practice for 
certain sales-type leases 
with variable payments. 

Fiscal years beginning after 
December 15, 2021  

Interim periods 
beginning after 
December 15, 
2021  

Interim periods 
beginning after 
December 15, 
2022 

 

Topic & Title Description Status 

Proposed ASUs 

Fair Value Measurement (Topic 820)  

Fair Value Measurement of Equity 
Securities Subject to Contractual Sale 
Restrictions  

Issued September 15, 2021 

Resource: FASB to Clarify Fair Value 
Measurement on Equity Securities 
with Sale Restrictions 

The exposure draft clarifies that a contractual 
restriction on the sale of an equity security is 
not considered part of the security’s unit of 
account and should not be considered in 
measuring fair value. 

Comments are due 
November 14, 
2021  

 

 

 

 

 
1 Effective dates are broken out between public business entities (PBE) and all others. Early adoption generally is 
permitted unless otherwise noted. The effective date framework is broken into two buckets. Bucket one establishes 
the initial mandatory effective date for a major standard and comprises SEC filers, excluding companies “eligible to 
be” smaller reporting companies (SRC) as currently defined by the SEC. Bucket two comprises all other entities and 
includes: 

A) All other PBEs, including SRCs 
B) Private companies 
C) All nonprofits (NFP), including those that have issued—or are conduit bond obligors for—securities traded, 

listed, or quoted on an exchange or an over-the-counter market 
D) All employee benefit plans, including those that file financial statements with the SEC 

https://www.bkd.com/alert-article/2021/07/lessor-relief-finalized-variable-leases
https://www.bkd.com/article/2021/09/fasb-clarify-fair-value-measurement-equity-securities-sale-restrictions
https://www.bkd.com/article/2021/09/fasb-clarify-fair-value-measurement-equity-securities-sale-restrictions
https://www.bkd.com/article/2021/09/fasb-clarify-fair-value-measurement-equity-securities-sale-restrictions
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II. SEC  

Regulation Updates 
Other than an EDGAR filing update and a Freedom of Information Act update, no final rules were issued in the third 
quarter of 2021. Future starting regulation is listed in the Appendix. The SEC did approve changes to the NASDAQ’s 
required diversity disclosure that may be a harbinger of things to come on more comprehensive diversity 
disclosures. The Investor Advisory Committee (IAC) met on September 9 and approved draft recommendations on 
Special Purpose Acquisition Companies’ (SPAC) disclosures and 10b5-1 plans that the SEC will consider for future 
regulatory actions. The group also discussed audit quality, which could provide some insights into the future 
direction of the PCAOB.  

A. NASDAQ Diversity Disclosures 

On August 6, 2021, the SEC approved new rules that will require NASDAQ-listed companies to have—or explain 
why they do not have—at least two diverse directors (including at least one woman and at least one member of an 
underrepresented community). Companies also are required to annually disclose statistical information on board 
diversity using a standardized matrix. These rules apply to all NASDAQ-listed companies, including SRCs and foreign 
private issuers. 

Board diversity is a serious consideration for public company boards. Even though the rules have deferred effective 
dates and may be subject to litigation, NASDAQ-listed companies should begin the process of identifying and 
appointing diverse directors. Companies that are not currently soliciting self-identification of diversity status from 
directors and director nominees will want to consider how they want to solicit this information. 

For additional details, see BKD article “New NASDAQ Diversity Disclosures.” 

B. Rule 10b5-1 Plans 

Rule 10b5-1 was adopted in 2000 and clarifies the circumstances under which a purchase or sale of a security by a 
listed company or corporate insider in possession of material nonpublic information (MNPI) may be subject to legal 
liability and potential enforcement action. 

A trade is considered on the basis of MNPI—and subject to scrutiny under insider trading restrictions—if the 
person or entity making the purchase or sale was aware of the MNPI when the trade was executed. To provide 
flexibility to insiders wishing to adopt securities trading plans and strategies, Rule 10b5-1(c) established an 
affirmative defense to insider trading provided trades under these plans adhere to the following three conditions: 

 The contract, instruction, or plan is adopted in good faith prior to the insider becoming aware of MNPI 

 The plan: 

• Specifies the amount, price, and date of securities to be purchased or sold OR  
• Provides written instructions or a formula that would trigger purchase or sale of securities, 

including the amount, price, and date of any trades OR  
• Does not allow the insider to influence how, when, or whether trades are made once a plan is 

established, provided that the plan is established when the insider is not aware of MNPI 

 The purchase or sale of securities was pursuant to the contract, instruction, or plan 

Insiders may modify a plan provided they are not aware of MNPI at the time of modification. Insiders also may 
terminate a plan while in possession of MNPI and still qualify for the affirmative defense as long as the terminated 
plan was initially entered into in good faith. 

Many observers—including investors, academics, lawmakers, and other key market participants—have raised 
concerns over the years that Rule 10b5-1 may help shield opportunistic insider trading from legal, regulatory, and 

https://www.bkd.com/alert-article/2021/09/new-nasdaq-diversity-disclosures
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market scrutiny and questioned whether the rule needs to be strengthened. The IAC has recommended two areas 
for improvement:  

 Requirements for “Affirmative Defense” Protection 

 Plan Reporting and Disclosure 

Requirements for “Affirmative Defense” Protection 
Research conducted on the use of Rule 10b5-1 plans by insiders2 has supported concerns that some plans are used 
to engage in opportunistic trading behavior that contravenes the rule’s intent. The timing of plan adoptions, 
modifications, and cancellations appears to present a heightened risk of potential misuse. Under the current rules, 
an insider can cancel a Rule 10b5-1 plan and associated trades at any time regardless of whether the insider is in 
possession of MNPI. The ability of insiders to trade under Rule 10b5-1 plans during blackout periods provides 
enhanced legal protection to opportunistic trading behavior that would otherwise be prohibited. Research studies 
indicated sales executed under Rule 10b5-1 plans appear to occur after price increases and before price declines 
and some insiders also appeared to adopt Rule 10b5-1 plans prior to the disclosure of bad news. 

The IAC has the following recommendations for SEC consideration to reduce these perceived abuses:  

 Require a cooling-off period of at least four months between the adoption or modification of a Rule 10b5-
1 plan and the execution of the first trade under the newly adopted or newly modified plan. A four-month 
cooling-off period would ensure that insiders could not adopt a plan that executes a trade in the same 
quarter  

 Do not allow overlapping plans, i.e., a single person or entity may not have more than one Rule 10b5-1 
plan at a time 

Plan Reporting & Disclosure 
Although plans must be adopted in good faith to qualify for an affirmative defense against insider trading liability, 
the current reporting regime lacks transparency around plan adoptions, modifications, terminations, and trades. 
This shields insiders from investor scrutiny and possible enforcement action in cases of potential abuse. Key 
information such as the adoption or modification of a plan is not readily available to the SEC or the public. Trades 
made under Rule 10b5-1 plans are similarly opaque and plan cancellations—an area that is particularly vulnerable 
to abuse—are not subject to mandatory disclosure at all.  

Corporate insiders, including executives, directors, and all 10 percent beneficial owners, file Form 4 whenever 
there is a material change in holdings such as stock purchases or sales, option vesting, and option exercises. Form 
4 must be filed within two business days of a transaction, providing investors with a timely account of trades 
executed. Form 4 does not require filers to indicate whether the transaction was made pursuant to a Rule 10b5-1 
plan, nor does it require disclosure of the adoption date of a Rule 10b5-1 plan.  

The most comprehensive source of information currently available about Rule 10b5-1 is Form 144, which is filed 
with the SEC whenever an insider at a U.S.-listed issuer is planning to sell $50,000 or more in restricted stock in the 
following three-month period. Form 144 requires disclosure of the number of securities and transaction price of 
the planned sale. If a planned sale includes equity covered by a Rule 10b5-1 plan, the insider also must disclose the 
adoption or modification date of the plan. 

Unfortunately—and unlike Form 4, which is filed electronically with the SEC—filers may submit Form 144 in paper 
or electronic form. The vast majority of forms—more than 99 percent in 2019—are filed on paper, and many are 
handwritten. Once received, the paper forms are not digitized; instead, they are kept in the SEC’s Public Reading 
Room in Washington, D.C., for 90 days, after which time the forms are discarded. Data aggregators send couriers 
to the Reading Room to scan the Form 144s, a service offered for sale to mostly institutional clients. This data is 
not available to investors and other key market participants through a free, universal service such as EDGAR.  

 
2 The recommendations only cover individual plans and not corporate buyback programs.  
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The IAC has the following recommendations for SEC consideration to remove existing deficiencies in reporting 
requirements:  

 Require electronic submission of Form 144 

 Require enhanced public disclosure of Rule 10b5-1 plans, including: 

• Proxy statement disclosure of the number of shares covered under Rule 10b5-1 trading plans by 
each of the named executive officers 

• Proxy statement disclosure of the total number of shares covered under “corporate” Rule 10b5-1 
trading plans, i.e., Rule 10b5-1 plans established by the issuer itself for the purpose of selling 
Treasury shares 

• Disclosure on Form 8-K of the adoption, modification, or cancellation of Rule 10b5-1 plans, and 
the number of shares covered, on a timely basis  

 Enhance disclosure of 10b5-1 trades, including the modification of Form 4 to include the following new, 
required fields: 

• Checkbox to indicate whether a specific trade was pursuant to a Rule 10b5-1 plan 
• A new field to indicate the date of associated Rule 10b5-1 plan adoption or modification 

 Ensure all companies with any securities listed on U.S. exchanges (including American depositary receipts 
and American depositary shares filing Form 20-Fs) are subject to Form 4 reporting requirements 

C. SPACs 

While SPAC issuances have slowed from stratospheric levels, second half activity remains robust relative to pre-
COVID-19 offering levels. The IAC recommended that the SEC prepare and publish an analysis of SPAC sponsors’ 
compensation and incentives. The IAC also recommended substantial enhanced disclosures to be included in the 
registration statement, focusing on the practical challenges investors face in assessing a SPAC’s risk and returns. 
The draft notes that these are preliminary recommendations, and as the market evolves and additional empirical 
studies are completed, the IAC may offer additional recommendations for reform. For an update on the SPAC 
market and complete list of recommended disclosures, see BKD article “SPAC Outlook & Future Regulation.” 

See BKD article “What You Need to Know About SPACs” for additional details on the history of SPACs, how a SPAC 
is established and operates, existing regulations, and accounting considerations for private companies using SPACs 
to enter capital markets. 

Examination Focus – Greenwashing ESG Funds 
The environmental, social, and governance (ESG) investing trend continues unabated. Bloomberg estimates that 
ESG assets will balloon to more than $50 trillion globally by 2025, making up well over a third of the total market. A 
lack of standardized and precise ESG definitions has led, in some cases, to misstating how climate friendly 
investment fund assets are. This practice has come to be known as “greenwashing.”  Both European and SEC 
regulators had begun to focus on this issue, but a recent high-profile case has prompted a more urgent response.   

Duetsche Bank’s first head of sustainability, Desiree Fixler, claimed the firm had inflated its ESG assets. She was 
fired in March, a day before the firm published its full-year result.  

In April, the SEC’s Division of Examinations issued a risk alert highlighting observations from recent exams of 
investment advisers, registered investment companies, and private funds offering ESG products and services. The 
alert highlights risk areas and assists firms in developing and enhancing their compliance practices.  

On September 1, SEC Chair Gary Gensler ordered staff to review funds’ language around climate and socially 
friendly investing. See BKD article “SEC Cracks Down on ESG Funds’ ‘Greenwashing’” for more details on best 
practices.  

https://www.bkd.com/article/2021/09/spac-outlook-future-regulation
https://www.bkd.com/article/2021/06/what-you-need-know-about-spacs
https://www.bkd.com/article/2021/09/sec-cracks-down-esg-funds-greenwashing
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Comment Letter Trends 

MD&A  

The SEC staff’s comments on management’s discussion and analysis (MD&A) emphasize the requirements in Item 
303 of Regulation S-K and the related disclosure objectives, including a focus on: 

 The discussion and analysis of results of operations, including the description and quantification of each 
material factor, offsetting factors, unusual or infrequent events, and economic changes, such as the 
effects of COVID-19, causing changes in results between periods 

 Discussion of known trends or uncertainties, such as those related to COVID-19, that are reasonably 
expected to affect future results both in the near and long term 

 Metrics used by management in assessing performance, including how they are calculated and period-
over-period comparisons 

 Critical accounting estimates, including the judgments made in the application of significant accounting 
policies, sensitivity to change, and the likelihood of materially different reported results if different 
assumptions or conditions were to prevail 

 Liquidity and capital resources, including clear discussion of drivers of cash flows and the trends and 
uncertainties related to meeting known or reasonably likely future cash requirements 

Segment Reporting 

The SEC staff frequently questions how registrants have identified operating segments and aggregated them into 
reportable segments, often due to events reported by companies in press releases or Form 8-K disclosures. The 
SEC staff may expect to see changes in segments when the company has disclosed significant acquisitions or 
dispositions, changes in organizational structure, or changes in key personnel. To resolve segment questions, the 
SEC staff may request a copy of the reporting package or other documents used by the chief operating decision 
maker to evaluate the support for management’s reporting conclusions. 

The lack of entitywide information required to be disclosed under Accounting Standards Codification (ASC) 280 
also has been highlighted by the SEC staff. Specifically, the SEC staff has focused on the required disclosures of: 

 Revenues from external customers for each group of similar products and services 

 Revenues from external customers and long-lived assets attributable to the public entity’s country of 
domicile and individual foreign countries that are material 

Credit Losses 

The SEC staff’s comments regarding loans receivable and valuation allowances (credit losses) have focused on the 
following: 

 Disclosures relating to the significant qualitative factors that affect the collectibility of the lending 
portfolio and in particular how those qualitative trends influence the amount of the allowance for loan 
losses 

 Requests for revisions to quantitative and qualitative disclosures to adequately address the characteristics 
and risks of particular portfolios, which are assessed to determine the allowance for loan losses 

 Requests for registrants to provide additional disclosures when there are significant quantitative changes 
in the allowance for loan losses or changes that appear inconsistent with changes in key credit metrics or 
in the lending portfolios 

 Requests for inclusion of disclosure and discussion of the reasonable and supportable forecast used in the 
current estimate of credit losses 
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 Requests for disclosure of loan charge-off policies within the allowance for credit losses, including 
discussion of triggering events or other relevant information that may result in a charge-off 

Internal Controls  

The focus of the SEC staff’s comments on internal control over financial reporting (ICFR) has not changed 
significantly from prior years. They continue to focus on: 

 The identification and disclosure of material weaknesses. Specifically, the SEC staff continues to question 
why a restatement or revision did not result in the reporting of a material weakness. 

 Management’s disclosure regarding the effectiveness of ICFR and disclosure controls and procedures 
(DC&P). The SEC staff has questioned registrants when there is no explicit conclusion about the 
effectiveness of DC&P or when management has concluded that ICFR is ineffective while DC&P is 
effective. 

 Management’s documentation of the changes in ICFR that have materially affected, or are reasonably 
likely to materially affect, the registrant’s ICFR as required by Item 308 of Regulation S-K. Such changes 
may include updates to internal controls made in the process of:  

• Remediating previously identified material weaknesses 
• The integration of significant acquisitions 
• Implementation of new information technology systems or a new accounting standard 
 

 
Fixed Assets 

The SEC staff’s comments regarding fixed assets primarily related to the accounting for impairments, including the 
assessment of whether an impairment analysis was necessary. The SEC staff has focused on the quality of the 
disclosure of the judgments and estimates involved, frequently commenting on: 

 At-risk assets or asset groups, including the level of uncertainty and sensitivity of key assumptions 

 Qualitative and quantitative factors that support impairment test conclusions, including the timing of 
when the impairment was recognized 

Many companies have had to make significant operational and technology changes to accommodate remote 
work situations as a result of the COVID-19 pandemic, as highlighted in the graph below. As companies now shift 
or modify  ”back to the office” work plans, updated documentation will be critical for quarter-end and year-end 
reporting.   
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 Whether economic and market conditions and operating losses at the segment level should have 
triggered an interim impairment analysis 

Goodwill & Other Intangibles 

The SEC staff has focused on the quality of the disclosure regarding significant judgments and estimates associated 
with goodwill and intangible assets, including impairment assessments, frequently commenting on: 

 The identification of reporting units, including factors considered when multiple components have been 
combined into a single reporting unit due to economic similarities 

 At-risk reporting units, including information about the amount of goodwill and headroom at the 
reporting unit, discussion of the key assumptions used to determine the reporting unit’s fair value and 
their associated degrees of uncertainty, and a description of potential events or changes in circumstances, 
such as the COVID-19 pandemic, that could negatively affect the key assumptions 

 Triggering events that may indicate that an interim impairment assessment is necessary 

 The timing of goodwill and intangible asset impairment charges 

 
 

III. Public Company Auditing Updates 
In June, the SEC removed William Duhnke as chair of the PCAOB  and plans to replace the entire board. On August 
23, two board members announced plans to resign on October 1. Currently, Duane M. DesParte is serving as acting 
chairperson.  

At the September 9, 2021, IAC meeting, an expert panel discussed competition and regulatory reform at the 
PCAOB. The panel members highlighted how the PCAOB’s existing inspection, reporting, and penalty system has 
not meaningfully improved audit quality. Experts highlighted continued concentration by international audit firms 
for publicly registered companies. One suggestion for improvement included a focus on developing consistent 
audit quality indicators. Many firms are now publishing this information, but it is not in a standard format. In 
February, BKD issued its 2020 Annual Report.  

 

The road to economic recovery has been bumpy, especially with the emergence of the delta variant. The SEC will 
be closely monitoring the timeliness of impairment charges for 2021 following record-high impairments in 2020 
as noted in the below graph.  

https://www.bkd.com/media/bkd-quality-report
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Conclusion  
If you have questions about these changes, contact your BKD Trusted Advisor™ today. 

Contributor  
Anne Coughlan 
Director  
317.383.4000 
acoughlan@bkd.com 

 

 

 

 

  

mailto:acoughlan@bkd.com
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Appendix – On the Horizon  

MD&A Disclosures – Consider for Early Adoption 
On November 19, 2020, the SEC issued a final rule that will modernize, simplify, and enhance certain MD&A and 
other financial disclosure requirements in Regulation S-K. The most significant changes are the elimination of the 
requirement for five years of selected financial data, greater flexibility on quarterly disclosures, and the elimination 
of the required contractual obligations table.  

Registrants are required to comply with the rule beginning with the first fiscal year ending on or after February 
10, 2021. Registrants will be required to apply the amended rules in a registration statement and prospectus that 
on its initial filing date is required to contain financial statements for a period on or after the mandatory 
compliance date. Prior to the mandatory compliance date, registrants may voluntarily elect—on an item-by-item 
basis—to provide disclosures consistent with the final rule at any time after the effective date, if they comply with 
the amended item in its entirety. For example, a registrant may early adopt the elimination of the five-year 
disclosure requirements on the effective date and defer other changes to the mandatory compliance date.  

Resource: SEC Updates MD&A Disclosures  

Bank Disclosures – Consider for Early Adoption 
On September 11, 2020, the SEC finalized rules updating the statistical disclosures that bank and savings and loan 
registrants provide to investors. The rules in Industry Guide 3 have not been significantly updated in 30 years, and 
these changes will eliminate disclosures that overlap with other SEC requirements and U.S. and international 
accounting guidance. The new disclosure requirements will be codified in a new section of Regulation S-K and 
Guide 3 will be rescinded effective January 1, 2023. 

The rule is effective as of November 16, 2020, and will apply to fiscal years ending on or after December 15, 2021. 
Financial institutions can implement the changes in advance of the mandatory compliance date. 

Resource: SEC Overhauls Bank Disclosures 

Fund of Funds Regulations 
On October 7, 2020, the SEC approved a new Rule, 12d1-4, establishing a more comprehensive regulatory 
framework for fund of funds arrangements, which are funds that invest in other funds. The framework covers 
control and voting limits, required findings, an investment agreement, and limits on complex structures. 

Rule 12d1-4 is effective January 19, 2021; however, the compliance date for the Form N-CEN amendments will be 
425 days after Federal Register publication. The rescission of Rule 12d1-2 and the SEC’s exemptive orders will be 
effective one year from the rule’s effective date.  

Resource: SEC Updates Fund of Funds Regulations 

Derivative Rules for Investment Funds 
On October 28, 2020, the SEC issued a final rule creating a new regulatory framework for derivatives use by 
registered investment companies. The rule creates a modernized, comprehensive approach to the regulation of 
funds’ derivatives use that will protect investors and reflects the evolution of derivatives usage over the past 
decades.  

The rule is effective as of February 19, 2021, but the compliance date is August 19, 2022. The SEC is providing an 
18-month transition period after the effective date to give funds time to comply with the provisions of Rule 18f-4 
and the related reporting requirements. The rescission of Release 10666 also will be effective 18 months after the 
effective date. The withdrawal of letters and staff guidance addressing funds’ use of derivatives and other 

https://www.bkd.com/alert-article/2020/12/sec-updates-mda-disclosures
https://www.bkd.com/alert-article/2020/09/sec-overhauls-bank-disclosures
https://www.bkd.com/article/2020/11/sec-updates-fund-funds-regulations
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transactions covered by Rule 18f-4 will be effective upon the rescission of Release 10666. 
 

Resource: SEC Updates Derivatives Rules for Investment Funds 

Investment Fund Valuation Rules 
On December 3, 2020, the SEC issued a final rule creating a new framework for fund valuation practices. New Rule 
2a-5 under the Investment Company Act of 1940 establishes requirements for determining fair value in good faith. 
New Rule 31a-4 requires funds to maintain appropriate documentation to support fair value determinations and, 
where applicable, documentation related to the designation of the valuation designee.  

The rule is effective as of March 8, 2021. After the effective date, funds have an 18-month transition period to 
comply with the rule and related reporting requirements, which would end September 2022. After the effective 
date, a fund may voluntarily comply with the rules in advance of the compliance date. 

Resource: Investment Funds Get New Valuation Rules 

 

https://www.bkd.com/article/2020/11/sec-updates-derivatives-rules-investment-funds
https://www.bkd.com/alert-article/2020/12/investment-funds-get-new-valuation-rules

